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 1.  TIME:  9:00   CASE#: MSC18-01451 
CASE NAME: YADIRA CORDOVES VS FRITO-LAY I 
HEARING ON MOTION FOR SUMMARY JUDGMENT AS TO 1ST & 3RD CAUSES OF 
ACTION FILED BY FRITO-LAY INC 
* TENTATIVE RULING: * 
 
Before the Court is the Defendant Frito-Lay, Inc.’s Motion for Summary Judgment as to the First 

and Third Causes of Action in the Complaint.  Defendant asserts summary judgment should be 

granted in its favor as to the First Cause of Action for Negligence because “Defendant did not owe 

Plaintiff’s [sic] a duty of care, did not breach a duty of care and did not cause Plaintiffs’ injuries.”  

As to the Third Cause of Action for Loss of Consortium, Defendant asserts summary judgment 

should be granted in its favor because it “was not negligent and, thus, Plaintiff is not entitled to 

such relief from Defendant.” 

 

As explained below, the Court finds the following: 

 

(1) Defendant failed to meet its burden to establish the “independent contractor” status of 

either Welsh or Avery;  

(2) Plaintiff is not precluded from asserting a “premises liability” negligence claim; 

(3) Defendant did owe a duty of care as the “possessor of land” to invitees as a matter of law;  

(4) Defendant’s motion for summary judgment as to the First Cause of Action for Negligence 

is therefore denied; and 

(5) Because of the foregoing conclusions, Defendant’s motion for summary judgment as to 

the Third Cause of Action for Loss of Consortium is also denied. 

 

Overall, the Court holds that Defendant’s Motion for Summary Judgment is denied in its entirety. 

 

Legal Standard 
 
“[A]ny party to an action, whether plaintiff or defendant, ‘may move’ the court ‘for summary 
judgment’ in his favor….”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843.)  “A 
defendant may move for summary judgment if it is contended the action has no merit.  A defendant 
moving for summary judgment has the initial burden of showing, with respect to each cause of 
action set forth in the complaint, the cause of action is without merit.”  (Leyva v. Garcia (2018) 20 
Cal.App.5th 1095, 1101 [citing (Civ. Proc. Code § 437c(a)].) 
 
 “The purpose of the law of summary judgment is to provide courts with a mechanism to cut 
through the parties’ pleadings in order to determine whether, despite their allegations, trial is in 
fact necessary to resolve their dispute.”  (Aguilar, supra, 25 Ca.4th at 843.)  “Summary judgment 
is appropriate only ‘where no triable issue of material fact exists and the moving party is entitled 
to judgment as a matter of law.’”  (Regents of University of California. v. Superior Court (2018) 4 
Cal.5th 607, 618 [internal citations omitted].) 
 
The moving party meets this burden by “present[ing] evidence which, if uncontradicted, would 
constitute a preponderance of evidence that an essential element of the plaintiff’s case cannot be 
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established.”  (Kids’ Universe v. In2Labs (2002) 95 Cal.App.4th 870, 879; see also Regents, 
supra, 4 Cal.5th at 618 [“A [party] seeking summary judgment must show that the plaintiff cannot 
establish at least one element of the cause of action”].)  Once the [party] has met that burden, the 
burden shifts to the [plaintiff] to show that a triable issue of one or more material facts exists as to 
the cause of action.”  (Code Civ. Proc. § 437c(p).) 
 
A plaintiff opposing summary judgment defeats the motion by showing one or more triable issues 
of material fact exist as to the challenged element.  (Aguilar, 25 Cal.4th at 849.)  To do so, 
however, the plaintiff may not merely rely on the allegations in the complaint.  (Ibid.)  Moreover, a 
plaintiff cannot establish a triable issue of material fact based on inferences drawn from 
assumptions or suppositions.  (Martin v. Lockheed Missiles & Space Co. (1994) 29 Cal.App.4th 
1718, 1735.)  Rather, it “must present evidence including ‘affidavits, declarations, admissions, 
answers to interrogatories, depositions, and matters of which judicial notice’ must or may ‘be 
taken.’” (Aguilar, 25 Cal.4th at 843.)  Ultimately, “[t]he court must ‘grant[]’ the ‘motion’ ‘if all the 
papers submitted show’ that ‘there is no triable issue as to any material fact’ … and that the 
‘moving party is entitled to a judgment as a matter of law.’” (Ibid. [citations omitted].) 
 
Brief Factual Background 

 
On July 19, 2019, plaintiffs Yadira V. Cordoves and Michael Cordoves (“Plaintiffs”) filed a 
Complaint for Damages in this Court for the following three causes of action:  (1) Negligence, (2) 
Product Liability, and (3) Loss of Consortium.  (Compl.)  Plaintiffs’ injuries stem from an employee 
appreciation event held by Defendant Frito Lay, Inc. on July 23, 2016, in the parking lot of the 
Oakland Alameda County Coliseum.  (Compl., ¶11.)  At the event, Plaintiffs alleged that each 
defendant provided entertainment for the guests, including a Dual Lane Bungee Run event 
(“Bungee Run”).  (Id.)  The Bungee Run event is described in the Complaint as follows: 
 

The subject Bungee Run is intended to be used by two participants 
at a time.  Each participant is given a harness to which is attached 
an elastic band or rope (the “bungee cord”).  The other end of the 
elastic band is attached to an anchor on the wall of the Bungee Run.  
The participants then compete to determine who can go the 
greatest distance away from the anchor against the strain of the 
elastic rope.  By the time the participants reach the end of the “run” 
they are exerting extreme tension on the elastic rope.  (Compl., 
¶12.) 

 
The incident occurred after plaintiff Michael Cordoves competed in the Bungee Run against a 
third-party, Ryan Libby, when “the elastic rope attached to Ryan Libby abruptly and with great 
force came loose from the wall, whipped around Libby and struck Plaintiff YADIRA V. CORDOVES 
in the face, causing the injuries and damages herein alleged.”  (Compl., ¶¶13, 15.)  Plaintiff Yadira 
Cordoves was a bystander while her husband, Plaintiff Michael Cordoves, had participated. 
(Compl., ¶12.)   
 
Plaintiffs further assert in the Complaint that preceding Plaintiffs’ injury, “the elastic rope had 
snapped off the wall while used by an earlier participant[,]” but Defendants “failed to investigate 
the malfunction,” or repair it, or discontinue the use of the defective equipment.  (Compl., ¶16.)  
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Plaintiffs further assert that Defendants failed to warn bystanders of the hazards of standing in 
proximity to the Bungee Run, including after a similar incident occurred earlier that day where the 
bungee cord had also become dislodged and injured a participant.  (Opposition to Frito-Lay Inc.’s 
MSJ (“Opp.”), 8:3-8.) 
 
Based on the papers submitted, the Court understands that this event was secured from the 
public, and non-invitees were turned away. (Opp., 13-22, 5:6-8.) Defendant rented a portion of 
the parking lot of the Oakland Coliseum for its employee appreciation event, and it hired the 
necessary vendors to conduct activities and provide food and entertainment to its guests.  (Ibid.) 
 
It appears the parties do not contest the incident’s events or that Plaintiff Yadira Cordoves was 
injured as a result.  (See Defendant Frito Lay’s Reply to Plaintiffs’ Response to Defendant’s 
Separate Statement of Undisputed Material Facts (“RRUMF”) Nos. 42-46, 100.)  It also appears 
the parties do not dispute that Defendant Frito-Lay did not control the Bungee Run event, including 
not providing any warnings or instructions about it for participants or spectators.  (UMF Nos. 23, 
71-73.)  Defendant also has not provided any supportable evidence to contradict its knowledge of 
the prior similar incident or its obligations to warn the event participants. 
 
It is disputed whether Welsh was legally classified as an “independent contractor” or “agent” for 
purposes of liability of the employee appreciation event.  (See Cordoves’ Response to Statement 
of Undisputed Material Facts of Frito-Lay, Inc. In Support of Its Motion for Summary Judgment 
(“RUMF”) Nos. 3-5, 10-15, 26.)  However, both parties agree that Avery was neither an employee 
nor independent contractor of Frito-Lay.  (RUMF Nos. 14-15.)  However, it appears both Welsh 
and Avery provided the subject Bungee Run, but the parties dispute whether Frito-Lay should be 
attributed as providing it as a result of this chain of hiring.  (RUMF No. 11; Opp., 1:6-11.) 
 
Here, the crux of Defendant’s motion for summary judgment is whether it had no duty to Plaintiff 
Yadira Cordoves as an invited guest of the event. 
 
Parties’ Arguments 
 
Defendant argues in its moving papers that Plaintiffs’ negligence claim “is rooted in agency and 
vicarious liability.”  (Memorandum of Points and Authorities in support of Defendant’s Motion for 
Summary Judgment (“MSJ”), at 5:3-8.)  Defendant further argues that “there is no legal theory of 
liability wherein Frito-Lay owed a duty of care to Plaintiffs for the alleged negligent actions of 
independent contractor Welsh and non-employee Avery.”  (Id., 5:20-22.) 
 
Defendant argues that Plaintiffs cannot meet their burden to show the existence of a respondeat 
superior relationship between it or Welsh and Avery, because Welsh was an independent contract 
and Avery was neither an independent contractor nor employee.  (MSJ, 5:26-6:3 [citing Asplund 
v. Selected Inv. Fin. Equities Inc. (2000) 86 Cal. App. 4th 26, 45-49.) 
 
Analysis 
 
At issue here are Plaintiffs’ First Cause of Action for Negligence and Third Cause of Action for 
Loss of Consortium.  To prove their case at trial, Plaintiffs must demonstrate that Defendant was 
legally negligent.  “The elements of a negligence cause of action are duty, breach, causation, and 
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damages.” (Coyle v. Historic Mission Inn Corp. (2018) 24 Cal.App.5th 627, 634 [citing Ortega v. 
Kmart Corp. (2001) 26 Cal.4th 1200, 1205].)  Defendant argues that Plaintiffs cannot meet their 
burden to establish that Defendant owed them a duty of care, and Plaintiffs argue to the contrary. 
 
The parties’ arguments of the existence of duty are derived from two separate theories of 
negligence: (1) a duty owed by Defendant as a hirer of an independent contractor and (2) a duty 
owed by Defendant as a possessor of land to invitees upon the land.   
 
"Whether such a duty is owed in a given situation is a question of law for the court to determine." 
(Jamison v. Mark C. Bloome Co. (1980) 112 Cal.App.3d 570, 575 [quoting Nevarez v. Thriftimart, 
Inc. (1970) 7 Cal.App.3d 799, 803].)  The Court will address each in turn below. 
 

Duty Owed As Hirer of Independent Contractor 
 
“At common law, a person who hired an independent contractor generally was not liable to third 
parties for injuries caused by the contractor's negligence in performing the work.”  (Privette v. 
Superior Court (1993) 5 Cal.4th 689, 693.) 
 
Defendant argues that Welsh was an independent contractor, and Avery was neither its 
independent contractor nor employee.  (MSJ, 6:4-7:5).  Defendant cites Sabin v. Union Oil Co. of 
Cal. (1957) 150 Cal.App.2d 606, to support its position that “[w]here a hirer does not interfere with 
the manner in which the independent contractor performed the work, the hirer is not liable for the 
contractor’s negligence.”  (MSJ, 6:7-9.)  Defendant also cites Privette v. Super. Ct. (1993) 5 
Cal.4th 698, 693 and its progeny to argue that it cannot be held liable for Welsh’s or Avery’s 
negligence.  (MSJ, 6:17-22.)  Defendant then argues that the exceptions to the general rule do 
not apply.  (See MSJ, 7:6-10:27.) 
 
Under California law, an “independent contractor” is “any person who renders service for a 
specified recompense for a specified result, under the control of his principal as to the result of 
his work only and not as to the means by which such result is accomplished.”  (Lab. Code, § 
3353.)  Moreover, “[t]here is a rebuttable presumption affecting the burden of proof that a worker 
performing services for which a license is required pursuant to Chapter 9 (commencing with 
Section 7000) of Division 3 of the Business and Professions Code, or who is performing such 
services for a person who is required to obtain such a license is an employee rather than an 
independent contractor.”  (Lab. Code, § 2750.5.)    
 
Labor Code “section 2750.5 codifies the general tort standard for independent contractor status[,] 
[and] … the basic provisions of the Labor Code on employee status are not limited to cases 
involving disputes between employer and employee because those provisions were originally in 
the Civil Code and were transferred to the Labor Code when it was created in 1937 in order to 
group all provisions on employment status in the same code….”  (Foss v. Anthony Industries 
(1983) 139 Cal.App.3d 794, 798.)  California courts have further “ruled that this language [in 
section 2750.5] ‘absolutely denies independent contractor status to a person required to have 
such a license who is not licensed.’”  (Blackwell v. Vasilas (2016) 244 Cal.App.4th 160, 170 
[quoting Foss, supra, 139 Cal.App.3d at 797]; see also State Compensation Ins. Fund v. Workers' 
Comp. Appeals Bd. (1985) 40 Cal.3d 5, 16 [“In Travelers Ins. Co. v. Workers' Comp. Appeals Bd. 
(Taylor), supra, 147 Cal. App. 3d 1033, 1038, the court held that in the absence of a representation 
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that he was licensed there was no basis to estop the worker from establishing that he was 
unlicensed and, under section 2750.5, an employee.”] [holding that unlicensed contractors 
working for more than 52 hours can be considered employees].) 
 
Unfortunately, Defendant has provided no discussion or evidence to show whether either Welsh 
or Avery qualify as licensed or unlicensed contractors under Labor Code sections 2750.5 and 
3353 or Business and Professions Code sections 7000 et seq.   
 
In Opposition, Plaintiffs further dispute Welsh’s classification as an independent contractor, 
including because Mr. Vetter was involved in the selection process of amusement devices and 
logistics of the event.  (See Opp., 6:2-10.)  
 
The uncontested facts include that Defendant Frito-Lay had no written agreement with either 
Welsh or Avery (UMF Nos. 3-4, 12-13; see MSJ, 10:23-25), despite Defendant Frito-Lay hosting 
the employee appreciation event at the Oakland Coliseum.  Moreover, at least Welsh was hired 
to provide “food, music and entertainment for the July 23, 2016 Frito-Lay employee appreciation 
event.”  (UMF No. 3.)  It is unclear what type of food or entertainment was specifically provided 
besides the Bungee Run, but there is insufficient evidence or discussion provided by the parties 
for the Court to determine whether a license was required in this case by either Welsh or Avery.   
 
If either Welsh or Avery were required to be licensed under California law, and they were not, then 
they would be classified as employees for purposes of liability.  On the contrary, if they were 
licensed and/or they were not required to be licensed, then they may be considered independent 
contractors for purposes of liability.  Because there is insufficient information or evidence provided 
by either party to evaluate Welsh and Avery’s independent contractor status here, Defendant 
failed to meet its burden to prove it had no duty for either Welsh’s or Avery’s negligence during 
the employee appreciation event.   
 
Defendant’s motion for summary judgment on this ground is therefore denied. 
 

Duty Owed As Possessor of Land To Invitees 
 
Plaintiffs argue that Defendant owed Plaintiffs a duty as a possessor of land because Defendant 
hosted a private event in which only its employees and guests were invited.  (See Opp., 4:17-
5:17.) While the Opposition argues several grounds of how Defendant breached that duty, breach 
of duty was not part of the moving papers, and this Court focuses solely on the element of duty 
here.  
 
In Reply, Defendant argues that it was not a “legal possessor” of land because it rented a section 
of the parking lot.  (Defendant Frito-Lay, Inc.’s Reply to Plaintiffs’ Opposition to MSJ (“Reply”), 
3:19-28.)  Defendant also argues that because Plaintiffs failed to allege a theory of premises 
liability, only general negligence, and “[l]and ownership is not an element of a cause of action for 
negligence[,]” Plaintiffs are precluded from raising this argument now.  (Reply, 4:1-15.) 
 
As stated above, the elements of negligence are “duty, breach, causation, and damages.” (Coyle 
v. Historic Mission Inn Corp. (2018) 24 Cal.App.5th 627, 634.)  A claim for “[p]remises liability is 
comprised of the same elements as negligence.   In regard to premises liability, ‘the duty arising 
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from possession and control of property is adherence to the same standard of care that applies 
in negligence cases.’ (Ibid. [internal citations omitted]; see also Summer J. v. United States 
Baseball Federation (2020) 45 Cal.App.5th 261, 272, fn. 9 [“‘The elements of a negligence claim 
and a premises liability claim are the same: a legal duty of care, breach of that duty, and proximate 
cause resulting in injury.… the duty arising from possession and control of property is adherence 
to the same standard of care that applies in negligence cases.’] [quoting Kesner v. Superior Court 
(2016) 1 Cal.5th 1132, 1158].) 
 
While Defendant argues that a separate cause of action for “premises liability” was not plead in 
the Complaint, Defendant was aware that it was being sued for negligence for the subject incident, 
which occurred on the premises it rented and occupied.  The scope of the pleadings therefore 
would include both causes of action, since the elements required to prove each are the same. 
 
Whether Defendant qualifies as a “legal possessor” of land is another matter.  The California 
Supreme Court has explained that:  “[i]n common law parlance, the possessor of land is the party 
bearing responsibility for its safe condition. Possession, in turn, is equated with occupancy plus 
control.  Thus, in identifying the party vulnerable to a verdict, control dominates over title.  ‘The 
crucial element is control.’’”  (Alcaraz v. Vece (1997) 14 Cal.4th 1149, 1159 [citing Low v. City of 
Sacramento (1970) 7 Cal. App. 3d 826, 831; and citing Both v. Harband (1958) 164 Cal. App. 2d 
743, 748 [“[A]ctual exercise of control by the tenant [over a portion of leased property], even 
though the lease itself confers no right of such control upon him, can subject him to liability.”].) 
 
The Court understands that Defendant rented a portion of the Oakland Coliseum for the employee 
appreciation event where the incident occurred.  However, the Court is unaware of any written 
agreement between Defendant and the premises owner.  Notwithstanding, the Court assumes 
that Defendant had a legal right to control the area which it utilized for its private event, meaning 
Defendant had control over the use of the rented area.  As such, the Court finds that Defendant 
was a legal possessor of the event parking lot area at issue. 
 
From here, the Court must evaluate whether Defendant owed a duty to Plaintiffs. 
  
““The relationship between a possessor of land and an invitee is a special relationship giving rise 
to a duty of care.” (Hanouchian v. Steele (2020) 51 Cal.App.5th 99, 107 [quoting University of 
Southern California v. Superior Court (2018) 30 Cal.App.5th 429, 444 .) 
 
In its opinion in Rowland v. Christian, 69 Cal.2d 108, the California Supreme Court “formulated 
new tests to be applied to the liability of the owner or possessor of land for negligence and want 
of ordinary care or skill in the management of property, and ruled that plaintiff's status as a 
trespasser, licensee or invitee is not determinative of liability.”  (Fitch v. Le Beau (1969) 1 
Cal.App.3d 320, 323; see also Patel v. Citibank Corp. (C.D. Cal. 2019) 2019 U.S.Dist.LEXIS 
227709, at *12.) (“California courts generally analyze the Rowland factors … to decide whether a 
legally redressable duty exists.” [noting also that “while Rowland has been partially superseded 
by statute, the Rowland factors themselves remain good law.”]; see e.g., Smith v. Freund (2011) 
192 Cal.App.4th 466, 474 [“a plaintiff who alleges a defendant had a duty to control another person 
based on a special relationship must make a twofold showing (1) that the defendant had the ability 
to control the actor and (2) that the defendant bore a duty of care under a Biakanja/Rowland 
analysis.”]; cf.  Calvillo-Silva v. Home Grocery (1998) 19 Cal.4th 714, 723 [holding that Rowland 
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was partially superseded by Civil Code section 847, which limits liability of a property owner of 
injury or death that occurs to a person in the commission of one of the enumerated felonies].) 
 
The traditional classifications of trespasser, licensee and invitee were therefore abrogated, and 
“[i]n actions involving liability of the possessor of land, section 1714 of the Civil Code governs[.]”  
(Fitch, supra, 1 Cal.App.3d at 324-325 [citation omitted]; see also Civ. Code, § 1714(a).) This 
section “provides that everyone is responsible, not only for the result of his willful acts, but also 
for an injury occasioned to another by reason of his want of ordinary care or skill in the 
management of his property.”  (Fitch, supra, 1 Cal.App.3d at 324-325 [citation omitted].)  
Occupants of land are “responsible for an injury caused to another by his want of ordinary care 
and skill in the management of his property.”  (Id., at 324.) 
 
Moreover, if the possessor of land is aware of a “‘concealed condition involving in the absence of 
precautions an unreasonable risk of harm to those coming in contact with it and is aware that a 
person on the premises is about to come in contact with it, the trier of fact can reasonably conclude 
that a failure to warn or repair the condition constitutes negligence.’” (Fitch, supra, 1 Cal.App.3d 
at 324-325 [quoting Rowland, supra, 69 Cal.2d at 119]; see also Jamison v. Mark C. Bloome Co. 
(1980) 112 Cal.App.3d 570, 575-576 [“The rule thus stated accords with the statement of our 
Supreme Court in Rowland v. Christian, supra, 69 Cal.2d at page 119, that the possessor's 
conduct must be reasonable "in view of the probability of injury to others."].) 
 
A land possessor “must use reasonable care to keep his premises in a reasonably safe condition 
and give warning of latent or concealed peril.  He is not liable for injury to an invitee resulting from 
a danger which was obvious or should have been observed in the exercise of reasonable care.'"  
(Beauchamp v. Los Gatos Golf Course (1969) 273 Cal.App.2d 20, 27; see also Allen v. Jim Ruby 
Constr. Co., 138 Cal.App.2d 428, 434; but see Wisher v. Fowler (1970) 7 Cal.App.3d 225, 228 [It 
is “a question of fact whether the particular unnatural condition would, under general principles of 
negligence, expose the landowner to liability.”].) 
 
Based on the foregoing, the Court finds that because Defendant was the legal possessor of land 
for the rented parking lot area, Defendant Frito-Lay owed a duty of care to those in attendance of 
its employee appreciation event, such as Plaintiffs. 
 

Loss of Consortium Claim 
 
Defendant’s motion for summary judgment as to the Third Cause of Action for Loss of Consortium 
is contingent on being granted summary judgment as to the First Cause of Action for Negligence.  
(See MSJ, 11:2-5.)  As explained above, Defendant’s motion was denied as to the First Cause of 
Action.  Therefore, on the same grounds, this Court denies Defendant’s motion for summary 
judgment as to the Third Cause of Action. 
 

Conclusion 
 
Based on the foregoing discussion, the Court denies Defendant’s Motion for Summary Judgment 
in its entirety. 
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 2.  TIME:  9:00   CASE#: MSC19-00095 
CASE NAME: DAVID BLUESTEIN VS GEOFFREY AD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BLUESTEIN FILED 
BY GEOFFREY R ADEY, M.D., DIABLO NEUROSURGICAL MEDICAL GROUP INC 
* TENTATIVE RULING: * 
 
Vacated by moving party. 

  

 3.  TIME:  9:00   CASE#: MSC19-00985 
CASE NAME: FIRE INSURANCE EXCHANGE VS GIL 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT (CCP. 473) FILED BY 
RUBEN FRIAS 
* TENTATIVE RULING: * 
 
            CSAA’s motion to set aside the default of Ruben Frias is denied.  
 

CSAA brings this motion to set aside the default of its insured, Ruben Frias. Frias’ 

default was taken on August 2, 2019. Previously, CSAA sought to set aside the default of Frias 

under Code of Civil Procedures section 473(b). That motion was denied as untimely. (See Order 

denying the motion filed on October 15, 2020.) When denying that motion, CSAA was given 

permission to seek to set aside the default to some other basis. This motion was filed 

approximately one year later on October 22, 2021.  

This motion is based on Code of Civil Procedures section 473.5, which allows the Court 

to set aside a default “[w]hen service of a summons has not resulted in actual notice to a party 

in time to defend the action….” (Code of Civil Procedures section 473.5(a).)  

CSAA admits that Frias was personally served on June 6, 2019. Frias did not 

understand the significance of the documents he was served because he does not read English. 

(Frias declaration.) This evidence is insufficient to show lack of actual notice and therefore, this 

motion is denied on the merits.  

  

 4.  TIME:  9:00   CASE#: MSC19-02555 
CASE NAME: MARTINEZ VS WALGREENS, ET AL. 
HEARING ON MOTION TO/FOR QUASH DEPOSITION SUBPOENA FOR 
PRODUCTION OF BUSINE, FILED BY SOURIYA MARTINEZ 
* TENTATIVE RULING: * 
 
Motion withdrawn by the moving party. 
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 5.  TIME:  9:00   CASE#: MSC20-00781 
CASE NAME: WESTFIELD VS. EMBASSY SUITES 
HEARING ON MOTION TO/FOR ORDER EST ADMISSIONS AGAINST PLTF & 
SNCTNS FILED BY REMINGTON LODGING & HOSPITALITY, LLC 
* TENTATIVE RULING: * 
 
Remington’s unopposed motion against plaintiff to deem the RFA’s admitted is granted. Plaintiff 
is ordered to pay defense counsel sanctions in the amount of $855. 

  

 6.  TIME:  9:00   CASE#: MSC20-02179 
CASE NAME: CAMPUS COMMONS VS CLOSSON, ET 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY LEWIS BRISBOIS 
BISGAARD & SMITH, LLP, JOANN RANGEL 
* TENTATIVE RULING: * 
 
Vacated by settlement. 

  

 7.  TIME:  9:00   CASE#: MSC21-00445 
CASE NAME: ORTIZ VS CORPORATION FOR BETTE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of ORTIZ FILED BY 
DOMUS MANAGEMENT COMPANY 
* TENTATIVE RULING: * 
 
Vacated by dismissal. 

  

 8.  TIME:  9:00   CASE#: MSC21-00461 
CASE NAME: MITCHELL VS HAG AUTOMOTIVE INV 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & DISMISS COMPLAINT 
FILED BY EL CERRITO AUTOMOTIVE COMPANY, WESTLAKE SERVICES, LLC 
* TENTATIVE RULING: * 
 
 Defendants El Cerrito Automotive Company dba Honda of El Cerrito (erroneously sued 
as HAG Automotive Investments, Inc.) and Westlake Services LLC’s Motion to Compel 
Arbitration is granted.  Motion to dismiss the complaint is denied. 
 
Background 
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 On or about March 26, 2020, Plaintiff Yvette Mitchell purchased a pre-owned 2018 
Toyota Yaris from Defendant El Cerrito Automotive.  Plaintiff made a down payment of $7,000 
and financed the remainder with Defendant Westlake Financial Services.    
 
    Shortly after purchase, Plaintiff noticed defects with the vehicle’s electronics, structure 
and interior.  Plaintiff alleges Defendant has been unable or unwilling to correct the issues with 
vehicle.  Plaintiff filed this action alleging violation of the Song-Beverly Consumer Warranty Act, 
violation of the Consumer Legal Remedies Act, violation of Bus. & Profs. Code § 17200, and 
breach of the implied and written warranties under the Magnuson-Moss Warranty Act. 
 
 
Motion 
 Pursuant to CCP §1218.2, Defendants El Cerrito Automotive Company dba Honda El 
Cerrito, and Westlake Financial bring this motion for an order compelling transfer of this case to 
contractual arbitration at ADR Services, Inc., and dismissal of the complaint without prejudice.   
 
 Plaintiff filed a non-opposition to the motion to compel, but requests the Court to resolve 
to issues pertaining to arbitral forum and requests the Court to retain jurisdiction pending 
arbitration.    
 
Ruling 
 “Public policy favors arbitration as an expedient and economical method of resolving 
disputes, thus relieving crowded civil courts.” (County of Contra Costa v. Kaiser Foundation 
Health Plan, Inc. (1996) 47 Cal.App.4th 237, 244.)   
 
 Code Civ. Proc., § 1281.2 provides that when none of the statutory exceptions apply, 
“On petition of a party to an arbitration agreement alleging the existence of a written agreement 
to arbitrate a controversy and that a party to the agreement refuses to arbitrate that controversy, 
the court shall order the petitioner and the respondent to arbitrate the controversy if it 
determines that an agreement to arbitrate the controversy exists.”  There are no exceptions 
present and the parties have agreed to arbitrate the matter.  Thus, the motion to compel 
arbitration is granted. 
 
 As to Defendants’ motion to dismiss the action, the statute provides that ordering a stay 
is the appropriate procedure.  CCP § 1281.4 provides: 
If a court of competent jurisdiction, whether in this State or not, has ordered arbitration of a 
controversy which is an issue involved in an action or proceeding pending before a court of this 
State, the court in which such action or proceeding is pending shall, upon motion of a party to 
such action or proceeding, stay the action or proceeding until an arbitration is had in accordance 
with the order to arbitrate or until such earlier time as the court specifies. 
 
 This matter is ordered stayed pending the arbitration proceeding.  Pursuant to CCP § 
1281.4, the court retains “vestigial” jurisdiction over the matter. (MKJA, Inc. v. 123 Fit 
Franchising, LLC (2011) 191 Cal.App.4th 643, 658.)     
 
 As to the arbitral forum, Plaintiff has selected JAMS.  The arbitration provision provides 
she may select the American Arbitration Association or any other an organization that she 
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chooses, subject to approval by Defendant.  Defendants rejected Plaintiff’s choice and insisted 
on ADR Services.  Plaintiff agreed to a compromise of using the Hon. George Hernandez (ret.) 
of ADR as the arbitrator, but Defendants have also rejected that selection. 
 
 Code of Civil Procedure § 1281.6 provides that if the agreed method fails or for any 
reason cannot be followed, the Court shall appoint the arbitrator.  Here, the parties have 
reached an impasse.  Defendants offered no valid reason for rejecting Plaintiff’s selection of 
JAMS as the forum.  Therefore, the Court is ordering the parties to utilize the arbitration services 
of JAMS. 
 

  

 9.  TIME:  9:00   CASE#: MSC21-00621 
CASE NAME: CREER VS TRANSMONTAIGNE OPERAT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of CREER FILED BY 
TRANSMONTAIGNE OPERATING GP LLC 
* TENTATIVE RULING: * 
 

 Defendant TransMontaigne Operating GP LLC’s demurrer to the First Amended 

Complaint is sustained with leave to amend. 

 The amended complaint shall be filed and served on or before December 30, 2021. 

Background 

 Plaintiff Anthony Creer worked for Defendant TransMontaigne Operating GP LLC as a 

terminal operator, until his termination in October of 2020.  Plaintiff alleges employees of 

Defendant verbally and physically harassed him during the course of his employment on the 

basis of his sex or perceived sexual orientation.  Plaintiff alleges his supervisors and other 

management members knew about the harassment by personally seeing the actions and 

hearing the comments, yet his employer failed to prevent the harassment from occurring.  

Demurrer 

 Pursuant to Code of Civil Procedure § 430.10(e), Defendant demurs to each cause of 

action in the First Amended Complaint on the ground Plaintiff has failed to state facts sufficient 

to constitute a cause of action against TransMontaigne.   

Demurrer Standard 

 The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises 

issues of law, not fact, regarding the form or content of the opposing party's pleading.  

(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a 

demurrer, all properly pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 

2 Cal.4th 962, 967.)  On demurrer, the complaint must be liberally construed with a view to 

substantial justice between the parties.  (Code of Civil Procedure § 452.)  “If the complaint 

states a cause of action under any theory, regardless of the title under which the factual basis 
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for relief is stated, that aspect of the complaint is good against a demurrer.” (Quelimane Co. v. 

Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

1st Cause of Action (Sexual Harassment and Discrimination, Gov. Code § 12940(j)) 

 Defendant’s demurrer to the First Cause of Action for sexual harassment and 

discrimination is sustained with leave to amend. 

 In the First Cause of Action, Plaintiff alleges Defendant knew or should have known, 

through its agents and/or supervisors,  about the concerted, repeated, and ongoing pattern of 

harassment and hostility against Plaintiff and failed to take immediate and appropriate corrective 

action as set forth in Gov. Code § 12940(j). Plaintiff alleges Defendant harassed, discriminated, 

and retaliated against men employees, including Plaintiff, on the basis of sex and sexual 

orientation.    

 Defendant demurs to the First Cause of Action on the ground Plaintiff failed to allege 

legally actionable harassment or that Defendant had sufficient knowledge or should have had 

sufficient knowledge to be held liable. 

 “‘For [hostile work environment] sexual harassment to be actionable, it must be 

sufficiently severe or pervasive 'to alter the conditions of [the victim's] employment and create 

an abusive working environment.’ [Citation]”   (Fisher v. San Pedro Peninsula Hospital (1989) 

214 Cal.App.3d 590, 609.)  “[T]he FEHA is not a ‘civility code’ and [is] not designed to rid the 

workplace of vulgarity.’ [Citation.]   While the FEHA prohibits harassing conduct that creates a 

work environment that is hostile or abusive on the basis of sex, it does not outlaw sexually 

coarse and vulgar language or conduct that merely offends.” (Lyle v. Warner Brothers Television 

Productions (2006) 38 Cal.4th 264, 295.) 

           “With respect to the pervasiveness of harassment, courts have held an employee 

generally cannot recover for harassment that is occasional, isolated, sporadic, or trivial; rather, 

the employee must show a concerted pattern of harassment of a repeated, routine, or a 

generalized nature. [Citations.]”  (Lyle v. Warner Brothers Television Productions (2006) 38 

Cal.4th 264, 283-284.) 

 Here, Defendant argues that Plaintiff cannot show a hostile work environment based on 

the alleged occasional inappropriate comment or conduct by Lamphere. Lamphere worked at a 

separate facility and Plaintiff’s task took him to the facility only several times a month.  

Moreover, Plaintiff does not plead any job detriment attributable to the alleged conduct by 

Lamphere.  Plaintiff does not plead facts showing Lamphere’s alleged harassment was either 

“severe or pervasive.” 

 Furthermore, Defendant argues the complaint lacks facts to support a theory that 

Defendant knew or should have known about the alleged harassment and failed to stop it. 

“[W]hen harassment is by a nonsupervisory employee, an employer's liability is predicated not 

on the conduct itself, but on the employer's response once it learns of the conduct.”  (Bradley v. 

Department of Corrections & Rehabilitation (2008) 158 Cal.App.4th 1612, 1631.) Defendant 

contends Plaintiff failed to put forth specific allegations about TransMontaigne’s knowledge and 
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failure to act.  Plaintiff does not allege that he followed TransMontaigne’s policies about 

reporting harassment.  He does not claim that he complained about Lamphere’s conduct to a 

supervisor who failed to address the conduct, or that he spoke to human resources. Instead, 

Plaintiff relies on the vague allegation that Lamphere “did these things” as some time “in front of 

others, including management.”  Defendant argues that this generic pleading that management 

“knew about” or witnessed the conduct does not save his cause of action.  

 Plaintiff, in opposition, argues that he alleged facts showing the harassment was severe 

and pervasive.  He alleged the actions occurred multiple times per week.  He described 

inappropriate touching, including touching of his rear end, attempts by Lamphere to kiss him, 

and sexual comments. Also, Plaintiff argues that he alleged an adverse job action.  The 

complaint alleges he was fired because of the harassment.   

 Here, while Plaintiff has alleged the conduct by Lamphere with relative specificity, the 

allegations against Defendant are largely conclusory.  Plaintiff alleges vaguely that Defendant 

knew because managers and supervisor witnessed the harassment.  Plaintiff does not allege he 

told a supervisor or Human Resources or that he complained to anyone.  Plaintiff alleges no 

specific allegations about Defendant’s failure to act, presuming it was aware of the harassing 

conduct. 

 Additionally, "[W]hether an environment is 'hostile' or 'abusive' can be determined only 

by looking at all the circumstances. These may include the frequency of the discriminatory 

conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive 

utterance; and whether it unreasonably interferes with an employee's work performance.’” (Etter 

v. Veriflo Corp. (1998) 67 Cal.App.4th 457, 463-464.)  Plaintiff has not alleged facts showing 

that the alleged harassment was so severe as to alter his working conditions. There are no 

allegations as to how the alleged harassment interfered with his work performance. The 

demurrer is therefore sustained. 

2nd Cause of Action (Failure to Prevent Harassment, Gov. Code § 12940(k)) 

 The demurrer to the Second Cause of Action for Failure to Prevent Harassment is 

sustained with leave to amend. 

 In the Second Cause of Action, Plaintiff alleges Defendant knew or should have known 

about the harassment, but failed to take all reasonable steps to prevent discrimination and 

harassment against Plaintiff, thereby allowing a hostile work environment to exist. 

 Defendant argues that because Plaintiff’s sexual harassment claim fails, his derivative 

failure to prevent sexual harassment claim also fails.  “There can be no liability for an employers' 

failure to prevent harassment claim unless actionable harassment occurred.” (Caldera v. 

Department of Corrections & Rehabilitation (2018) 25 Cal.App.5th 31, 44.)  Likewise, where a 

plaintiff cannot establish a claim for discrimination, “the employer as a matter of law cannot be 

held responsible for failing to prevent same: ‘[T]here's no logic that says an employee who has 

not been discriminated against can sue an employer for not preventing discrimination that didn't 
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happen ….’ [Citation,]” (Featherstone v. Southern California Permanente Medical Group (2017) 

10 Cal.App.5th 1150, 1166.) 

 Plaintiff maintains that he clearly alleged harassment as required by law and the 

managers and supervisors knew about the harassment and did nothing to fix it.  Defendant 

knew because the managers witnessed the harassment.  If management has notice of the 

actions, it is responsible for them. 

 In the Reply, Defendant points out that Plaintiff failed to plead breach of duty.  Plaintiff 

did not plead a lack of anti-harassment policy.  Plaintiff identified no steps that Defendant failed 

to take to prevent harassment.   

 “‘When a plaintiff seeks to recover damages based on a claim of failure to prevent … 

harassment she must show three essential elements: 1) plaintiff was subjected to … 

harassment … ; 2) defendant failed to take all reasonable steps to prevent … harassment … ; 

and 3) this failure caused plaintiff to suffer injury, damage,  loss or harm.’ [Citation.]” (Caldera v. 

Department of Corrections & Rehabilitation (2018) 25 Cal.App.5th 31, 43-44.)   Plaintiff has not 

alleged facts showing Defendant failed to take steps to prevent the harassment he allegedly 

experienced. 

3rd Cause of Action (Intentional Infliction of Emotional Distress)   

 Defendant’s demurrer to the Third Cause of Action is sustained with leave to amend. 

 Plaintiff alleges Defendant engaged in extreme an outrageous behavior, intended to 

cause severe emotional distress or done in conscious disregard of the probability of causing 

such distress.  Plaintiff alleges Defendant abused its authority and directly injured Plaintiff by its 

ratification of its supervisors’, managers’, and employees’ decisions, comments and actions.   

 “A cause of action for intentional infliction of emotional distress exists when there is ‘(1) 

extreme and outrageous conduct by the defendant with the intention of causing, or reckless 

disregard of the probability of causing, emotional distress; (2) the plaintiff's suffering severe or 

extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 

the defendant's outrageous conduct.’ [Citation.] 

(Hughes v. Pair (2009) 46 Cal.4th 1035, 1050, internal quotation marks omitted.) 

          “Conduct to be outrageous must be so extreme as to exceed all bounds of that usually 

tolerated in a civilized community.' [Citation.]” (Potter v. Firestone Tire & Rubber Co. (1993) 6 

Cal.4th 965, 1001.)  “The defendant must have engaged in 'conduct intended to inflict injury or 

engaged in with the realization that injury will result.' [Citation.][Citation.]” (Potter v. Firestone 

Tire & Rubber Co. (1993) 6 Cal.4th 965, 1001.) 

 “In order to avoid a demurrer, the plaintiff must allege with “great[] specificity” the acts 

which he or she believes are so extreme as to exceed all bounds of that usually tolerated in a 

civilized community.”(Vasquez v. Franklin Management Real Estate Fund, Inc. (2013) 222 

Cal.App.4th 819, 832.)  Defendant argues that Plaintiff’s claim fails for two reasons: (1) Plaintiff 

failed to allege any outrageous conduct with specificity or specific bases for holding Defendant 
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accountable for the allegedly outrageous conduct of an employee, and (2) Plaintiff does not 

allege severe emotional distress.   

 First, Defendant maintains there are no facts that suggest Defendant committed an 

“outrageous” act. Instead, Plaintiff alleges conduct by an employee that falls outside the scope 

of employment.  Plaintiffs does not allege any act attributable to Defendant. Additionally, when 

an employer fails to prevent sexual harassment from occurring, California imposes a negligence 

standard.  However, for an IIED claim, the conduct must be intended to inflict injury or engaged 

in with the realization that injury will result and it must be directed at the plaintiff.   

 Secondly, Defendant argues Plaintiff’s conclusory allegations of emotional distress are 

not sufficient to state a valid claim.  “Only emotional distress of ‘such substantial quantity or 

enduring quality’ that an individual in civilized society should not be expected to endure it 

constitutes severe emotional distress.”  (Angie M. v. Superior Court (1995) 37 Cal.App.4th 1217, 

1227.)  Defendant argues there are no allegations of the nature, extent, or duration of the 

distress. Plaintiff merely offers vague allegations that he suffered “embarrassment, anxiety, 

humiliation, and emotional distress.  Defendant argues Plaintiff’s allegations do not amount to 

severe emotional distress as a matter of law. 

 In opposition to the demurrer, Plaintiff argues that he has brought a valid claim for 

intentional infliction of emotional distress.  Plaintiff claims the employee’s conduct was 

outrageous as described in paragraphs 8-10 in the FAC, in which he describes the actions of a 

co-worker, Lamphere.  Plaintiff argues the actions of the employees are the actions of 

Defendant.  As to knowledge by Defendant, Plaintiff argues that he clearly alleged that the 

harassment occurred in front of managers and they ignored it.  Plaintiff argues this set of facts 

clearly demonstrates the components of intentional infliction of emotion distress. 

 In response, Defendant argues these acts are not severe or pervasive enough to amount 

to actionable workplace harassment, let alone extreme and outrageous conduct. Moreover, 

Plaintiff does not claim that Defendant itself committed these acts.  Plaintiff does not allege facts 

sufficient to show vicarious liability.  Plaintiff expressly alleges the conducted exceed the 

inherent risks of employment, which Defendant argues mean outside the scope of employment.    

 Here, Plaintiff has not alleged facts sufficient to state a cause of action against 

Defendant.  Plaintiff has not alleged direct conduct by Defendant intending to cause Plaintiff 

emotional distress.  Plaintiff has not alleged any specific facts showing Defendant ratified the 

conduct of Lamphere.  The alleged conduct by Lamphere was outside the scope of 

employment, motivated by personal reasons unrelated to his job duties.  At most, Plaintiff 

alleges management witnessed the harassment and failed to respond, but does not allege any 

specific facts amounting to extreme and outrageous conduct.     
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10.  TIME:  9:00   CASE#: MSC21-00661 
CASE NAME: FIDELITY NATIONAL TITLE  VS  J 
HEARING ON PETITION TO/FOR ORDER COMPELLING ARBITRATION & STAY 
FILED BY JOSEPH LEUNG, SHARON ANNE LEUNG 
* TENTATIVE RULING: * 
 

Before the Court is a motion to compel arbitration filed by Defendants/Cross-
Complainants Joseph and Sharon Leung (“Leungs” or Cross-Complainants”).  For the reasons 
set forth below, the motion is GRANTED The underlying interpleader action is STAYED pending 
completion of arbitration. The parties are further ORDERED to jointly submit a list of potential 
arbitrators, or barring agreement on the list, to submit a list of arbitrators that meet the 
requirements of Civ. Code §1281.6. 

 
A. Factual and Procedural Background 

 On or about November 6, 2020, the Leungs presented a Residential Purchase 
Agreement and Joint Escrow Instructions (“Contract”) to Cross-Defendants Robert and Nicole 
Murgia (“Murgias” or “Cross-Defendants”) for the purchase of real property at 1647 Taylor Blvd, 
Lafayette, CA in Contra Costa County (“Property”). The offer contained a contingency that 
permitted the Leungs to cancel if they could not secure a loan for $1,376,000 at a rate not to 
exceed 5%. (CC ¶8). The Murgias countered at $1,750,000 with the same terms. (CC ¶9). The 
counteroffer was accepted and the Leungs deposited $51,600.00 into an escrow account with 
Plaintiff.  

On November 20, 2020, the Leungs learned they were not approved by Union Bank for a 
loan and immediately applied to US Bank. (CC¶10). On November 28, 2020, the Leungs and 
Murgias entered into an Extension of Time Addendum extending the loan contingency until 
December 11, 2020. (¶CC 11). US Bank provided conditional approval for the loan with a list of 
contingencies. (¶11).  On December 11, 2020 the Leungs presented the Murgias with an 
Extension of Time and a willingness to pay the Murgias rent for the month of December. In 
response, the Murgias demanded the release of the earnest money and that the Leungs use a 
specific lender. (CC ¶12). The Leungs declined. (Id).  

On December 14, 2020, the Murgias sent the Leungs a Notice of Buyer to Perform, 
requesting release of all contingencies. (CC ¶13). On December 16, 2020, the Leungs sent a 
Cancellation of Contract, Release of Deposit, and Cancellation of Escrow which the Murgias 
refused to mutually execute. (CC¶14). The Murgias gave their intention to seek the earnest 
money deposit.  

On January 6. 2021, the Leungs received notice of Plaintiff’s intention to file an 
interpleader lawsuit in which the earnest money would be deposited with the court. (CC ¶15). 
Cross-Claimants allege that on or about February 19, 2021 the Murgias sold the Property for 
$1,813,000. (CC¶17). 

 Plaintiff Fidelity has filed the instant interpleader action requiring the Defendants to 
litigate their rights to the disputed escrow funds. (Complaint). On June 15, 2021 Cross-
Claimants filed an answer to Plaintiff’s Complaint. The Leungs specifically reserved the right to 
submit the matter to binding arbitration. At the same time, the Leungs filed their Cross-
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Complaint against the Murgias for breach of contract. According to Leung’s counsel, on July 28, 
2021 he made a demand for arbitration to the Murgias' counsel, Mr. Del Beccarro, and provided 
the names of three arbitrators. (Ginn Decl. ¶ 11; Ex. C). On August 5, 2021, Del Beccarro 
responded via email and suggested Richard Phelps as arbitrator. Del Beccarro subsequently 
suggested two other arbitrators, all of which were rejected by the Leungs due to inexperience or 
potential conflicts of interest. (Ginn Decl. ¶11). On September 13, 2021, Del Beccarro requested 
the names of the originally proposed arbitrators, which were then sent by Cross-Claimant’s 
counsel, Ginn. Mr. Ginn followed up via email on October 7, 2021 letting him know that the 
Leungs were going to file an application for appointment of arbitrator with the court. (Ginn Decl. 
¶ 12). Apparently Cross-Defendants counsel did not reply to this email. However, on this date 
the Cross-Defendants did file their own Cross-Complaint against the Leungs.  

 At some point, a default judgment was taken against the Murgias in the underlying 
action and this was stipulated to set aside in September 2021. On October 28, 2021 the Leungs 
filed a Petition for an order compelling arbitration, for appointment of an arbitrator, and for a stay 
of the action pending arbitration. (“Petition”). The Cross-Defendants oppose the motion.  

B. Procedure and Burden of Proof on Petition to Compel Arbitration 

The threshold issue of whether a valid and enforceable agreement to arbitrate exists is 
determined under California law and procedures. Rosenthal v. Great Western Fin. Securities 
Corp. (1996) 14 Cal.4th 394, 413; CCP §§ 1281.2. As the party moving to compel arbitration, 
the Leungs bear the burden of proving the existence of the arbitration agreement by a 
preponderance of the evidence. Oxford Preparatory Academy v. Edlight Learning Solutions 
(2019) 34 Cal. App. 5th 605, 610. While the Murgias contest whether the Leungs have waived 
their right to enforce arbitration, they do not contest the existence of an arbitration agreement 
within the purchase contract. Furthermore, Exhibit A quite clearly shows that there was an 
arbitration agreement, set forth in all caps, in the purchase contract which was signed by both 
parties. (Ex. A). The arbitration agreement covers “any dispute or claim in Law or equity arising 
between them out of this Agreement or any resulting transaction, which is not settled by 
mediation.” (Ex. A, ¶22B). Once the existence of an arbitration agreement is established, the 
burden is on the party opposing arbitration to prove a defense to the enforcement of the 
agreement. (Alvarez v. Altamed Health Services Corp. (2021) 60 Cal.App.5th 57, 580.) If a 
written arbitration agreement exists, it will be enforced unless the party opposing arbitration 
proves there are grounds for its revocation. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 125; 
Code Civ. Proc. § 1281.) 

C. Legal Analysis: The Leungs Did Not Waive Their Right to Arbitration 

 The Cross-Defendants argue that the petition to compel arbitration should be denied 
because the Leungs waived their rights to compel arbitration, they have taken advantage of 
judicial discovery not available in arbitration, have taken bad faith actions, and Murgias have 
already been prejudiced.  

 “’Because arbitration is strongly favored’ courts must ‘closely scrutinize any claims of 
waiver.’” Adolph v. Coastal Auto Sales, Inc. (2010) 184 Cal. App. 4th 1443, 1450. The party 
seeking to establish waiver bears a heavy burden of proof. Id. Although there is no single test, a 
court will generally look at the following factors when deciding whether a party has waived 
arbitration: 1) whether the party’s actions are inconsistent with the right to arbitrate; 2) whether 
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the “litigation machinery” has been substantially invoked and the parties were “well into 
preparation of a lawsuit” before the requesting party notified of its intention to seek arbitration, 3) 
whether the party requested arbitration close to the trial date or delayed a long period before 
seeking a stay, 4) whether a defendant seeking arbitration filed a counterclaim, without 
requesting a stay, 5) whether the requesting party took advantage of judicial discovery not 
available in arbitration, and 6) whether the delay prejudiced the opposing party. Oregel v. 
PacPizza, LLC (2015) 237 Cal. App. 4th 342, 349-350 (citing Sobremonte v. Superior Court 
(1998) 61 Cal. App. 4th 980). Any doubts regarding a waiver allegation must be resolved in favor 
of arbitration. St. Agnes Medical Ctr. V. PacifiCare of California (2003), 31 Cal. 4th 1187, 1195.  
 
 In the instant case, none of the factors cited above apply to support a finding that the 
Leungs waived their right to pursue arbitration pursuant to the contract. The Leungs filed an 
answer to Fidelity’s Complaint on June 15, 2021 and specifically reserved the right to submit the 
matter to binding arbitration. (Answer ¶11). The Cross-complaint was filed the same day and 
specifically stated it was filed “to protect the interest in the deposit” and “not as a waiver of their 
right to arbitrate this dispute pursuant to the terms of the contract.” (¶21). An Amended Cross-
Complaint was filed on July 8, 2021 with the same reservations. On July 28, 2021, Leungs 
counsel sent an email to the Murgias' counsel requesting arbitration, providing the names of 
three potential arbitrators, and also providing a stipulation for referral to arbitration and stay of 
the interpleader action. (Ex. C). The Leung’s followed up on the arbitration on both September 
13, 2021 and October 7, 2021 (Ginn Decl. ¶12). These are not actions “inconsistent with the 
right to arbitrate,” but rather are very much indicative of the Leung’s desire and intention to 
arbitrate. Nor is this a case where the Leungs waited until well into the lawsuit to request 
arbitration -- in fact, the first email requesting arbitration was made prior to the Murgias’ time to 
answer the cross-complaint had even expired. See Civ Code §432.10; Compare Sobremonte, 
61 Cal. App. 4th at 994 (“In the ten months between service of the complaint and the motion to 
compel, the Bank filed two demurrers, one cross-complaint, and one motion to transfer the case 
to the municipal court. The Bank also participated in five trial court hearings, including two status 
conferences, and extensive discovery.) Although the Murgias argue that the Leungs have 
inappropriately used judicial discovery, there is no evidence to support this claim. It is unclear 
what sort of discovery the Murgias have been asked to participate in at all.   
 
 Finally, even if the Leungs had unreasonably delayed moving to stay the proceedings or 
to seek arbitration, the Murgias’ would need to show that they had been prejudiced in order to 
find a waiver. Groom v. Health Net (2000) 82 Cal. App. 4th 1189, 1194. Prejudice may be 
established where the party seeking arbitration used “judicial discovery procedures not available 
in arbitration to obtain the opposing party’s strategies, evidence, theories or defenses. Id at 
1196. Murgias have not contended that the Leungs attempted any sort of discovery nor have 
they alleged that they have taken any time to respond to discovery. Rather, they contend they 
are prejudiced solely because they had to answer Fidelity’s complaint, cure the default on that 
complaint, answer the cross-complaint and because they chose to file their own cross-
complaint. There is simply no evidence that the Leungs have improperly used the judicial 
system to gain some kind of advantage over the Murgias such that the court should find they 
waived their right to arbitration.  
 
 Finally, the Court notes that the Cross-Defendant’s own response undercuts their 
contention that they are asking the court to find a waiver of arbitration for any valid reason. 
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Specifically, the Cross-Defendant states that part of the reason it wants to avoid arbitration is 
because if would be cheaper to do so in a one-day court trial than to pay for an arbitrator from 
JAM or ADR. (Opposition, p. 4). That arbitration might be more expensive than a trial is not a 
valid reason to find that the requesting party waived their right to arbitrate.  
 
 As the Court finds that there is a valid arbitration agreement, that it applies to the matter 
at hand, and that there has been no waiver of the right to arbitrate, the Cross-Complainants’ 
Motion to Compel Arbitration is GRANTED.  
 
 The interpleader action is therefore STAYED pending the outcome of the arbitration. 
 
D. Appointment of Neutral Arbitrator 
 
 Cross-Complainant asks the Court for an order appointing a neutral arbitrator who is a 
retired judge or justice, or an attorney with at least five years of experience in residential real 
estate law. The arbitration clause in the purchase agreement states: 
 

The arbitrator shall be a retired judge or justice, or an attorney with at least 5 years of 
residential real estate law experience, unless the parties mutually agree to a different 
arbitrator.  (Ex. A., ¶22B). 

 
The parties clearly cannot agree on an arbitrator. Cross-Complainants have suggested three 
different arbitrators previously: 1) Paul Beeman (retired judge), 2) Zela Claiborne, and 3) Maria 
Rivera (retired judge). (Ex. C). It is unclear from the pleadings why the Cross-Defendants 
refused these suggestions. Cross-Defendants have previously suggested the following and the 
Cross-Complainant’s rejection is in parentheses: 1) Richard Phelps (lack of real estate law 
experience), 2) Richard Stratton (no longer taking new cases) and 3) Robert Jacobs (colleague 
of Attorney Ginn and a potential conflict of interest). In their opposition, Cross-Defendants now 
request the appointment of Gary Sanders, “rather than the expensive choices” made by 
Petitioners.  
 

Code of Civil Procedure section 1281.6 address the manner of appointment of 
arbitrators. First, if the arbitration agreement provides a method of appointing an arbitrator, that 
method shall be followed. If not, the parties “may agree on a method of appointing an arbitrator 
and that method shall be followed.” In the absence of an agreed method, or if the agreed 
method cannot be followed, “the court, on petition of a party to the arbitration agreement, shall 
appoint the arbitrator.” Even then, however, the Court does not select an arbitrator, but “shall 
nominate five persons from lists of persons supplied jointly by the parties to the arbitration or 
obtained from a governmental agency concerned with arbitration or private disinterested 
association concerned with arbitration.” Within five days after receiving the list of nominees, the 
parties then may agree on an arbitrator. If that fails, the Court then appoints someone from the 
list.  

 
The agreement does not contain a method for the selection of an arbitrator, save that it 

be someone who was a retired judge or justice or someone with at least five years of residential 
real estate law experience – unless otherwise agreed to. Nowhere in the moving papers do the 
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parties indicate that they ever agreed upon a specific method for finding an arbitrator.  The 
parties have also not provided a joint list of potential arbitrators/ 

 
Under the statute, the court is to nominate five persons from a joint list of arbitrators 

provided by the parties. Therefore, no later than December 17, 2021, the parties are to submit a 
joint list of potential arbitrators, or failing an agreement on a list of arbitrators, then a list from the 
agencies falling within the criteria of the statute.  
 

  

11.  TIME:  9:00   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED 
COMPLAINT FILED BY BOSCO CREDIT, LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 9:00 a.m. on December 29, 2021. 

  

12.  TIME:  9:00   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MIER FILED BY 
RUDOLPH D. SILVA, MOREHOUSE HOMES, INC., 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 9:00 a.m. on December 29, 2021. 

  

13.  TIME:  9:00   CASE#: MSC21-01407 
CASE NAME: MIER VS. BOSCO CREDIT 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MIER FILED BY 
BOSCO CREDIT, LLC 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 9:00 a.m. on December 29, 2021. 
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14.  TIME:  9:00   CASE#: MSC21-01615 
CASE NAME: RIVERA VS FAY SERVICING, LLC 
HEARING ON MOTION TO/FOR CONSOLIDATE CASE NOS. C21-01615 & 
RS21-0133 FILED BY VIRGIE RIVERA, LOIDA RIVERA 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to 9:00 a.m. on December 29, 2021. 

 


